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DAVIS WRIGHT TREMAINE LLP
EXPANDS ITS LEADING
TECHNOLOGY PRACTICE

Microsoft Legal Veteran Brian S. Bentcover Joins
Firm

JANUARY 9, 2012 - Brian S. Bentcover, who most
recently served for more than a decade as an in-house
attorney at Microsoft Corp., has joined the Seattle office
of Davis Wright Tremaine LLP as a partner in the
communications, media, and technology group.

During his 11+ years at Microsoft, Bentcover provided
and led front-line legal and regulatory support for a wide
variety of business organizations, ranging from start-up
ventures to established global businesses with billions of
dollars in revenue. He further expands DWT'’s tech and
licensing practice, one of the biggest in the Northwest,
which has grown rapidly in the past decade to serve the
full range of technology, software, and digital media
companies.

“Brian brings to DWT deep background and experience in
transactions and issues relevant to technology-oriented
companies, whether in digital media, online services, or
the development and marketing of software and
hardware,” said Daniel Waggoner, co-chair of Davis
Wright’s communications, media, and technology group.
“His pragmatic, business-oriented skills will deliver
tremendous value to our clients.”

Bentcover received his J.D. from the University of
Chicago, and started his practice at the Chicago firm of
Sonnenschein, Nath & Rosenthal LLP (now SNR Denton).
He spent five years at a litigation boutique in Seattle
before joining Microsoft.

For more information, visit www.dwt.com
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BAKER BOTTS LEADING PROJECT,
ISLAMIC FINANCE LAWYER JOINS
FIRM

Christopher Aylward Joins Middle East Practice of Baker
Botts L.L.P.

DUBAI, January 3, 2012 -- A recognized leader in project
and Islamic finance, Christopher Aylward, joined Baker Botts
L.L.P. today as a partner in the firm’s Middle East practice. He
will be based in Dubai.

Aylward’s practice focuses on project finance, syndicated
facilities and trade finance. He has been involved in the
development of a number of innovative transactions. He
recently advised a Bahraini Islamic investment bank on the
structuring, negotiation and documentation of an Islamically
compliant real estate development financing in Makkah that
involves two offshore funds as investors.

"Chris’s experience in project finance, particularly with respect
to Islamic financing, and his knowledge of the region across
many business sectors will enhance our project finance practice
in the Middle East,” said Baker Botts Managing Partner Walt
Smith.

Aylward’s joining Baker Botts continues the firm’s growth in the
Middle East; the firm now has 27 lawyers in three offices in the
region (Abu Dhabi, Dubai and Riyadh). Eight lawyers, including
Aylward, have joined the firm during the past year. These
lawyers have a wealth of experience in counseling on
conventional lending and project finance, construction and
nuclear energy issues as well as Islamic financing.

"Our clients based in the region, or doing business here, expect
Baker Botts to provide legal counsel at the highest level in
order to address the complex issues they confront on a daily
basis,” said Robert W. Jordan, Partner in Charge of the firm'’s
Middle East Practice. “The addition of Chris to our team
demonstrates our commitment to identifying and hiring the
best legal talent in a given practice area.”

Aylward has extensive experience in transactions involving the
telecommunications, power, petrochemicals and industrial
sectors. In addition to his work with the investment bank,
Aylward is currently advising a Saudi-based Islamic multilateral
financial institution on the restructuring of an Islamically
compliant project financing of a steel mill in Pakistan.

Prior to joining Baker Botts, he was a partner with SNR
Denton, managing its Bahrain office. He earned a post-
graduate diploma in legal practice from the College of Law in
Sydney, Australia. He is admitted to practice as a solicitor in
England, Wales and New South Wales (Australia) and is a
member of the Law Society of England, Wales and New South
Wales. Aylward is currently ranked in Chambers Global for his
Banking and Finance work in the UAE.

For more information, please visit www.bakerbotts.com.
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GIDE LOYRETTE NOUEL ANNOUNCES NEW EXECUTIVE COMMITTEE;
BAUDOUIN DE MOUCHERON ELECTED AS SENIOR PARTNER;
STEPHANE PUEL BECOMES MANAGING PARTNER

December 2011 - As is the case every two years, Gide Loyrette Nouel, international law firm, has just elected its new
Executive Committee to take office in January 2012. Elected by their peers, five partners make up the new management team.

Baudouin de Moucheron, 55, has been elected Senior Partner and succeeds Pierre Raoul-Duval. Former holder of the coveted
Paris Bar Debating Society title of Secrétaire de la Conférence, he is one of the leading French specialists in litigation involving
employment law and corporate crime. Baudouin de Moucheron was a member of Gide’s Executive Committee from 2003 to 2005.
He also founded and managed the Firm’s Istanbul office between 1997 and 2000 and served as a French Foreign Trade Adviser
during these years.

Stéphane Puel (graduate of Sciences Po, Paris, 1996), 40, a member of the Executive Committee since 2009, has been elected
Managing Partner as successor to Christophe Eck. Stéphane Puel is particularly recognised for his expertise in financial regulation
and structuring investment funds. The three other members of the Executive Committee are:

Christophe Eck, 50, outgoing Managing Partner. Specialising in the law of mergers & acquisitions, Christophe Eck, who began his
career with Gide in 1988, has also been one of the builders of the Firm’s international approach, recruiting multi-national teams and
accompanying Gide’s clients for their external growth in foreign markets, particularly South-East Asia. A graduate from Nancy
University (Master’s degree (DESS) in European Economy, 1985) and Paris University (Business Law, 1987).

David Lasfargue, 40, is joining the Committee. A specialist in distribution law and mergers & acquisitions, David Lasfargue has
managed the Moscow office (40 lawyers) since March 2001 and is also in charge of the Firm’s Saint Petersburg office. In this
respect, he advises major international investors on their activities in Russia. His election to the Committee - a first for a partner in
charge of an international office - reflects the importance of the international network for the Firm and its determination to involve
the international offices more closely alongside the Paris office. David Lasfargue holds a professionally-oriented In-House Counsel /
Master’s degree (DJCE - DESS) in Business Law and Taxation (Lyon III University, 1994), a Business Lawyer Master’s diploma
(Magistere) (Lyon III University, 1994) and a Master’s degree (DEA) in Legal History, Institutions and Social Facts (Lyon III
University, 1995).

Frédéric Nouel, 50. Partner in the Real Estate Transactions and Financing department in Paris, Frédéric Nouel works in close
liaison with the Firm’s international offices. He mainly concentrates on the acquisition and financing of property assets and both
listed and unlisted property companies, the structuring and financing of real estate investment funds, and lobbying. Frédéric Nouel
acts in cases of the highest level and, in particular, had a key role in instituting the French OPCI (real estate investment trust). He
is a former Chairman of the Union des Jeunes Avocats de Paris. Frédéric Nouel holds a Master’s degree (DEA) in Business Law
(Paris University, 1985) and a Maitrise in Management (Paris University, 1983).

The Executive Committee has set itself the target of pushing ahead with the strengthening of the Firm’s organisation with a view to
continuing to deliver the strong added value for its clients which, since 1920, has made Gide’s reputation and its success.

Pierre Raoul-Duval declares: "The election of Baudouin de Moucheron as Senior Partner is a demonstration of our Firm’s renewed
confidence in its tradition of excellence and its dynamic strength. With great pride to have him as my successor, I wish him the
greatest success at the head of the Firm. I would like to thank the partners who provided me with their support during my four
years as Senior Partner, and in particular Xavier de Kergommeaux and Christophe Eck who, as successive Managing Partners,
shared this heavy burden of leading the Firm and adapting it to meet the challenges of the future.”

Baudouin de Moucheron, the new Senior Partner, declares: "I thank Pierre Raoul-Duval for the considerable work that he has done
during his terms of office to maintain Gide Loyrette Nouel’s ranking. I will apply myself to continuing his efforts for the Firm’s
internationalisation and in seeking out best practices to continue to accompany our clients in all areas of law, while respecting the
values that make the Firm one of the major players on a worldwide level.”

Christophe Eck explains his decision: "I have been honoured to serve our Firm for these last two years. Today, I wish to leave my
place as Managing Partner to a new face, to have more time to dedicate to accompanying my clients for their projects in France and
internationally. I am pleased to see that Gide is still the leading firm in the business world, and I know that Stéphane Puel will be
able to ensure that we keep our place. I am staying on as a member of this new committee and will continue to involve myself in
its organisation.”

Stéphane Puel declares: "In a constantly evolving environment, it is through the unfailing quality of our lawyers and our perfectly
tailored responses to clients’ needs that we can remain a leader. I will do my utmost to further this tradition of demanding stan-
dards to better understand and serve our clients throughout the world.

For additional information visit www.gide.com
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GOODSILL NAMES NEW MANAGING
PARTNER; ADDS THREE ATTORNEYS

HONOLULU, HI - January 2, 2012 -

Peter T. Kashiwa has been named managing partner at
Goodsill Anderson Quinn & Stifel.

Kashiwa will be responsible for the firm's overall practice,
management and day-to-day operations. He succeeds
Gary M. Slovin who was managing partner since 2006.

"I am honored to serve in this capacity. Goodsill has a long,
rich history of providing quality legal advice and service to
our clients and I look forward to leading the firm into its
next chapter,” said Kashiwa.

Kashiwa is the fourth attorney to serve the firm as manag-
ing partner. He joined Goodsill in 1985 and concentrates his
practice in the areas of real estate transactions, business
and commercial transactions, corporate documentation and
immigration issues confronting multinational companies
investing and/or operating in the United States.

Kashiwa earned his juris doctor from Willamette University.
He earned his bachelor of arts, majoring in accounting, from
the University of Washington.

Since 1995, Kashiwa has earned and maintained the con-
sensus support and recognition of his colleagues across the
United States as one of the Best Lawyers in America (top 2
percent) practicing immigration law in Hawai'i. Kashiwa
served as President of the Hawaii Chapter of the American
Immigration Lawyers Association from 1993 to 1994.

In addition, three attorneys have joined Goodsill Anderson
Quinn & Stifel, bringing increased diversity of interests and
depth of experience to the firm.

Travis M. Agustin concentrates his practice in the areas of
trusts and estates. While in law school Agustin interned with
the Honorable Spencer M. Kagan of the Middlesex Probate
and Family Court in Massachusetts, the Blue Planet
Foundation and the Hawaii Immigrant Justice Center. Prior
to joining Goodsill, Agustin clerked for the Honorable
Derrick H.M. Chan at the First Circuit Court.

Patrick D. Collins concentrates his practice in the areas of
real estate, commercial and intellectual property (IP)
litigation. Prior to joining Goodsill, Collins clerked for the
Honorable James E. Duffy, Jr., Associate Justice of the
Hawaii Supreme Court. Collins began his career at Quinn
Emanuel Urquhart & Sullivan in San Francisco, where he
practiced antitrust and intellectual property litigation.

Scott K.D. Shishido concentrates his practice in the areas
of real estate, construction, personal injury, insurance
defense, coverage and bad faith, professional malpractice
and commercial litigation.

For more information please visit www.goodsill.com .
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HOGAN LOVELLS ANNOUNCES 2012
PARTNERS AND APPOINTMENTS

35 Promoted to Partnership and 46 to Counsel,
of Counsel and Consultant

Hogan Lovells has announced the promotion of 35 new
partners, effective 1 January 2012, and 46 new
appointments to the role of counsel, of counsel or consultant.
As a result, Hogan Lovells now includes more than 800
partners in offices across Asia, Europe, the Middle East and
the United States.

Collectively, the group of new partners represent each Hogan
Lovells practice group:

e 10 in Litigation, Arbitration and Employment

e Seven in Corporate including Transactional,
Commercial, Financial Institutions and Private Equity

e Six in Finance including Banking, International Debt
Capital Markets and Business Restructuring and
Insolvency

e Six in Government Regulatory including Antitrust,
Competition and Economic Regulation,
Communications, Food, Drug, Medical Device and
Agriculture, Government Contracts and Privacy and
Information Management

e Six in Intellectual Property

The jurisdictional spread reflects the broad international
nature of Hogan Lovells' practice:

e 18 in Europe
e 12 in the United States

° Five in Asia

Speaking today, Co-CEOs of Hogan Lovells, Warren Gorrell
and David Harris, said:

"In addition to acknowledging the hard work of each
individual, these promotions are testament to the depth and
quality of Hogan Lovells and they reflect our commitment to
nurturing talent and investing in our people. On behalf of
everyone at Hogan Lovells we would like to send our
congratulations and best wishes to all those who have been
promoted.”

For additional information visit www.hoganlovells.com
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TILLEKE& GIBBONS ANNOUNCE INTRODUCTION NEW IN-HOUSE
INTELLECTUAL PROPERTY INVESTIGATION UNIT

Tilleke & Gibbins is introducing a new in-house investigation unit, a consumer hotline on counterfeit goods, and a coalition-
based approach to dealing with landlords, as detailed below.

Tilleke & Gibbins Investigation Unit

We are pleased to introduce our in-house investigation team headed by Mr. Thammares Kittayatham. The Investigation Unit
has recently been established as part of the firm’s Intellectual Property Department, so that we can better serve, and
respond to the needs of, IP owners and enhance our IP enforcement efforts.

Thammares has dedicated his skills and knowledge to the investigation and IP enforcement field for over 20 years. Prior to
joining Tilleke & Gibbins, he was previously the Head of the Investigation and Suppression team for leading international
movie and music associations, tasked with handling anti-piracy activities and government affairs in Thailand. The staff
members of both the investigation and the enforcement team in the Tilleke & Gibbins IP Investigation Unit are
professionally trained, reliable, trustworthy, and experienced individuals.

For more information on our investigation capabilities, please contact darani.v@tillekeandgibbins.com.
Report Thai Fakes Hotline

A hotline (+66 2653 5665) and an e-mail address (report@thaifakes.com) have been created by Tilleke & Gibbins
specifically for the purpose of receiving information relating to IP piracy and infringement activities from members of the
public. Through the hotline, Thais and foreigners can report tips on the existence of counterfeit or pirated goods, or other
forms of IP infringement, occurring anywhere in Thailand or even in other countries. When receiving such information, our
hotline response team will preliminarily verify its accuracy and the reliability of the source, while also investigating any
relevant additional information about the infringement. We will then report the matter to the concerned IP owners.

Landlord Liability Action Project

As a means of tackling the problem of counterfeiting in Thailand, many IP owners have expressed an interest in holding
landlords liable for IP infringements by their tenants. To accomplish this, Tilleke & Gibbins has been working with many of
our top clients to forge coalitions of IP owners dedicated to pursuing actions against landlords. Through such cooperation, IP
owners can increase their leverage in negotiating with the owners of well-known shopping malls and department stores in
Thailand. In our experience, this type of collective action can lead to much more effective results for IP owners.

For more information about how we can help you to build coalitions within your industry and negotiate with landlords to
stop IP infringement, we invite you to contact us at bangkok@tillekeandgibbins.com.

For more information visit us at www.tillekeandgibbins.com
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ARIAS & MUNOZ

ENEL GREEN POWER SPA WINS INTERNATIONAL
ARBITRATION RULING OF ICC TO BECOME MAJORITY
STAKEHOLDER OF LAGEO IN EL SALVADOR

In 2001 LaGeo placed an international public bid to choose
its Strategic Partner in order to develop geothermal energy
in El Salvador, offering as main attraction the eventual

control of LaGeo by means of its capitalization of investment.

The public bid was won by ENEL and a Shareholder’s
Agreement was signed, which started being executed
normally, but when ENEL wanted to capitalize the
investments that would allow them to gain control over
LaGeo, the governmental agency Comision Ejecutiva
Hidroeléctrica del Rio Lempa (*CEL”) and its subsidiary
Inversiones Energéticas, S.A. de C.V. ("INE"), as share-
holders of LaGeo and subscribers to the aforementioned
Agreement, opposed to this, and by this the dispute arose
that initiated he arbitration between ENEL and CEL and INE.

With the definitive grant of this arbitration process, the
arbitrators have recognized and reconfirmed ENEL's right to
capitalize investments that will allow them to become
majority shareholders and gain control of LaGeo, all in
accordance to the Shareholders Agreement that was
originally signed.

Arias & Mufioz successfully represented ENEL in this
arbitration process, as a plaintiff and as a defendant of the
counterclaim promoted by CEL and INE in relation with the
breach of the Shares Holder Agreement celebrated between
them.

This is the first international litigation that is resolved in a
dispute related to the geothermal energy sector in El
Salvador, as well as the right that has been granted to ENEL
to capitalize its investments in LaGeo for an amount over
US $120 million. This represents an important investment
for the country and will contribute to the development of
such industry.

Enel Green Power is the company with which ENEL Group
works in the development and generation of energy through
renewable resources. It has presence in Europe, North,
Central and South America and is a leader in this sector
thanks to its 22 million kph generated by water, sun, wind
and geothermy and that satisfy the energy needs of more
than 8 million homes.

For additional information visit www.ariaslaw.com
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CAREY Y CIA

COUNSEL FOR CANADIAN BROOKFIELD ASSET
MANAGEMENT US$330 MILLION ACQUISITION OF ACS
GROUP STAKE IN TUNNEL AND TOLL ROAD

Carey y Cia. acted as counsel to Canadian asset
management company Brookfield Asset Management in the
acquisition of Spanish construction company ACS Group’s
stake in Chilean San Cristébal tunnel as well as ACS Group's
and Spanish state and private-owned company COFIDES’
stake in Chilean Vespucio Norte Express toll road for
US$330 million.

Said transaction gives Brookfield a 54.55% equity stake in
Vespucio Norte Express and a 50% equity stake in Tunel
San Cristdbal. Vespucio Norte Express is a 30-year
concession that is part of Santiago’s beltway and was
awarded to ACS in 2002 by the Chilean Ministry of Public
Works (MOP).

Both Vespucio Norte Express and Tunel San Cristobal are all
-electronic free flow toll facilities. Closing took place on
December 15, 2011. The transaction was financed in part
by means of a back-to-back loan provided by HSBC Bank
Canada, for US$221,400,000.

Carey y Cia. has advised Brookfield Asset Management
through a team led by partners Salvador Valdés, Diego
Peralta and Felipe Moro, and associates Juan José Bouchon,
Fernando Noriega, Arturo Poblete and Felipe Garcés.

For additional information visit www.carey.cl
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FRASER MILNER CASGRAIN

COUNSEL TO CAPITAL POWER INCOME LP IN ITS $1.1 BILLION ACQUISITION BY ATLANTIC POWER
CORPORATION

On November 5, 2011, Atlantic Power Corporation (“Atlantic Power”), pursuant to a plan of arrangement under the Canada
Business Corporations Act, acquired all of the outstanding partnership units of Capital Power Income L.P. ("CPILP") held by
unit holders of CPILP other than Capital Power Corporation ("CPC"”) and acquired all of the shares of CPI Investments Inc.
(an entity jointly owned by EPCOR Utilities Inc. and CPC) which entity owned approximately 29% of the outstanding units
of CPILP.

The partnership units were acquired for $19.40 in cash or 1.3 Atlantic Power common shares for a purchase price of
approximately $1.1 billion which was satisfied by the payment of $506.5 million of cash and the issuance by Atlantic Power
of approximately 31.5 million common shares. In connection with the closing of the acquisition, CPILP sold its two North
Carolina biomass plants to CPC for a purchase price of approximately $121 million, certain CPC employees, including those
working at the CPILP plants became employees of Atlantic Power and management contracts whereby subsidiaries of CPC
provided management services to CPILP were cancelled.

CPILP (by its manager) was represented in Canada by Fraser Milner Casgrain LLP with a team that included Bill Gilliland,
Toby Allan, Felicia Bortolussi (corporate/M&A), Stephanie Campbell (banking), Helen Newland, Vivek Bakshi and

Ron Stuber (energy), Anne Calverley, Q.C. (tax), Joe Hunder (employment), Mary Picard and Mark Dunsmuir (pensions),
Andrew Salem (real estate), Sandy Walker (Investment Canada and Competition) and Brian Foster, Q.C. (litigation).

For additional information visit www.fmc-law.com

TOZZINI FREIRE
ASSISTS DARBY ADMINISTRACAO DE INVESTMENTOS IN R$58 MILLION MEZZANINE FINANCING DEAL

TozziniFreire assisted Darby Administragao de Investimentos in a mezzanine financing deal with Produman Engenharia, a
company located in the northeast of Brazil focused on industrial assembly and maintenance service for the petroleum, gas,
chemical, petrochemical and metallurgy sectors. The deal is completed and the value is R$58 million. The investment was
made by the Brazil Mezzanine Infrastructure Fund (BMIF), through convertible debentures issued by Produman. The deal
also had Aria Capital Partners as financial advisor for Produman.

Partner Antonio Felix de Araujo Cintra and associate Paulo Leme acted in the transaction.

For additional information visit www.tozzinifreire.com.br

CLAYTON UTZ

ADVISING MACQUARIE CAPITAL (AUSTRALIA) LIMITED AND EUROZ SECURITIES LIMITED ON $148 M EQUITY
RAISING BY INDEPENDENCE GROUP NL

Perth: 14 December 2011: Clayton Utz is acting as counsel to Macquarie Capital (Australia) Limited and Euroz Securities
Limited, joint lead managers in respect of the successfully completed $118 million institutional placement by ASX-listed
nickel miner and gold explorer, Independence Group NL.

Macquarie is sole bookrunner and global coordinator to the offer, which includes an associated $30 million share purchase
plan to existing shareholders.

Clayton Utz Perth Corporate partner Mark Paganin is leading the firm's team advising Macquarie and Euroz, assisted by
senior associate James Clyne.

For additional information visit www.claytonutz.com




PRAC MEMBER NEWS

GIDE LOYRETTE NOUEL

FURTHERS ROLE AS LEGAL COUNSEL TO MINING
GROUP KGHM POLSKA MIEDZ SA BY ADVISING ON USD
3.5 BILLION INVESTMENT IN CANADA, USA AND CHILE

Gide Loyrette Nouel Warsaw is advising KGHM Polska Miedz
S.A., the world's ninth-largest producer of copper and third-
largest producer of silver, on its acquisition of 100% of the
shares in the Canadian mining firm Quadra FNX Mining Ltd.
which is listed on the Toronto stock exchange and owns
mines in the USA (Arizona and Nevada), Canada (Ontario)
and Chile (Sierra Gorda).

The agreement for the acquisition of Quadra FNX was signed
in Toronto on 6 December 2011. The transaction is expected
to close in the first quarter of 2012, making KGHM Polska
Miedz the fourth largest copper producer in the world.

The transaction is estimated at 9.5 billion ztoty (USD 3.5
billion). KGHM Polska Miedz S.A. is being advised by Gide
Loyrette Nouel partners Dariusz Tokarczuk and Rafal
Dziedzic.

For additional information visit www.gide.com

NAUTADUTILH

ADVISES GOLDEN AGRI RESOURCES ON ITS FIRST
EUROPEAN FUND

6 January 2012 -

NautaDutilh advised Golden Agri-Resources Ltd (GAR) on the
successful set-up of Agri Renewable Fund, a Luxembourg
Sicar (the Sicar). GAR, a Singapore-listed company, is the
world's second largest producer of crude palm oil (CPO) with
a market capitalisation of USD 5.8 billion.

This Sicar is GAR's first initiative to invest in Europe and to
attract European investors.

The Sicar's aim is to invest in the European renewable
energy sector, in particular CPO-fuelled power plants. Its
activities will also enable it to benefit from green certificates
that can be traded on specialised markets.

The Sicar has already acquired one 75 megawatt CPO-fuelled
power plant in Italy together with Fri-El Green Power, a key
Italian player in the renewable energy sector.

The NautaDutilh Avocats Luxembourg team was comprised of
Manuéle Biancarelli and Pierre Reuter.

For additional information visit www.nautadutilh.com
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HOGAN LOVELLS

ADVISES HRH PRINCE ALWALEED AND KINGDOM
HOLDING CO. ON $300 MILLION INVESTMENT IN
TWITTER

Hogan Lovells Advises HRH Prince Alwaleed and Kingdom
Holding Co. on $300 Million Investment in Twitter

WASHINGTON, D.C, 21 December 2011 - Hogan Lovells
announced today that it advised HRH Prince Alwaleed Bin
Talal Bin Abdulaziz Alsaud of Saudi Arabia and Kingdom
Holding Company in their $300 million combined investment
in social media web site Twitter.

Announced on 19 December, the investment in Twitter
followed several months of negotiations.

The Hogan Lovells team included partners Bruce Gilchrist
(Washington, D.C.), Colin Craik (London), Mark Mazo
(Washington, D.C. and Abu Dhabi), and James Rosenhauer
(Washington, D.C.), along with partner Gordon Wilson
(Washington, D.C.), counsel Merry Anderson (Washington
D.C.), and associates Brian Ashin, Catherine Edmunds, and
Ivan C. Douglas, Jr. (Washington, D.C.).

For additional information visit www.hoganlovells.com

Attention Member Firm Delegates Attending following Events:
Visit www.prac.org/events.php
to register for these and other events

IPBA New Delhi
Event Hosted by Kochhar & Co - February 28, 2012

PDAC Toronto 2012
PRAC Members Gathering - Tuesday, March 6

PRAC Houston Conference 2012 - April 21-24
Hosted by Baker Botts LLP

INTA Washington, DC 2012
PRAC Members Gathering—May 5, 2012

IBA Dublin 2012
PRAC Members Gathering

PRAC Buenos Aires Conference 2012 - October 20-23
Hosted by Allende & Brea
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RODYK & DAVIDSON

ACTS FOR CAPITALAND JV INVESTMENTS IN
CHONGAQING

Rodyk & Davidson LLP advised CapitaLand Limited in its
joint venture investment in the consortium (which includes
a Temasek unit, Singbridge Holdings) which successfully
tendered for the Chao Tian Men site (a prime site for a
landmark mixed development in Chongging, China) at a
tender price of RMB6.5 billion (US$1.02 billion). The RMB
21.1 billion (S$4.1 billion) development project will be
CapitaLand's largest development in China.

Rodyk Partner Valerie Ong led the transaction which was
announced on 29 November 2011 and is yet to be

completed.

For additional information visit www.rodyk.com
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Early Registration Now Open
WWW.prac.org

Business Sessions Include:

One on One Law Firm Meetings

“International Arbitrations in the Energy Sector
Consideration Before During & After”

“Global Issues in the Energy Growth Industry”

Public International Law
“Bilateral and Multilateral Investment Treaties

”

Law Firm Management
“Key Drivers in Today’s Challenging Times”

Registration open to Member Firms

Page 9

KING & WOOD

ACTS IN NESTLE'S ACQUISITION OF 60% STAKE IN
HSU FU CHI

In December 2011, the Ministry of Commerce approved
Nestlé's acquisition of 60% stake in the Singapore-listed
Hsu Fu Chi International for USD $1.7 billion..

Headquartered in Vevey, Switzerland, Nestlé is one of the
largest food manufacturers in the world with more than 400
factories in 81 countries. In 2010, Nestlé's revenue rose to
109.7 billion Swiss Francs and profit was up to 34.2 billion
Swiss Francs.

The Guangdong-based Hsu Fu Chi was established by a Tai-
wanese family and hires around 16,000 employees. It oper-
ates four large factories with an excellent distribution net-
work in China. Hsu Fu Chi's portfolio includes sugar confec-
tionery, cereal-based snacks, packaged cakes and the tradi-
tional Chinese snack, sachima, which typically is made of
flour, butter and rock sugar or candy.

King & Wood served as the sole legal counsel to Nestlé in
their anti-monopoly clearance (Concentration of Business
Operators) with the Ministry of Commerce. This deal is
deemed to be one of the largest acquisitions in the food
industry in China after Coco Cola's attempted acquisition of
HuiYuan. The successful approval would reshape the sweets
and candy market in China. Thus obtaining the approval
was anticipated to be difficult. Under the leadership of
Susan Ning, King & Wood's Antitrust & International Trade
team conducted diligent marketing and legal research while
coordinating all fronts. After several months' hard work, the
deal was finally approved by the Ministry of Commerce.

For additional information visit www.kingandwood.com
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The Pacific Rim Advisory Council is an international law firm association with a unique strategic

P ACIFIC%’S‘\}RIM alliance within the global legal community providing for the exchange of professional information
e

among its 30 top tier independent member law firms.

ADVISORY COUNCIL

Since 1984, Pacific Rim Advisory Council (PRAC) member firms have provided their respective
clients with the resources of our organization and their individual unparalleled expertise on the legal
and business issues facing not only Asia but the broader Pacific Rim region.

With over 12,000 lawyers practicing in key business centers around the world, including Latin
WWW.prac.org America, Middle East, Europe, Asia and North America, these prominent member firms provide
independent legal representation and local market knowledge.

A[s]n]R] e NautaDutilh

COUNSELLORS AT LAW Gide Logrette “ouel Hogan Q
ALLENDE & BREA Lovells r Z\/

ABOGADOS S

richards buell sutton wwe

FODTE & DAYIDFON LLF

= ri Q> mf"L"'J"’ ﬁ"%z HOET PELAEFE
CASTILLD & DLOUT RO DY K

@ B, CHAaNG & LEE
4 ll ll s \ SANTAMARINA % STETA

ARIAS, FABREGA & FABREGA S HEMmE BN
KING&WOOD g .. )

. PRC LAWYERS "-:Ef* SlmPSQH GI'IEI'SOH

BAKER BOTTS u.e

BRIGARDS: Kocumar&Co.  SKRINE

URRUTIA

TOzzZINIFREIRE

LEE AND LI —

ATTORMNEYS-AT-LAW Py e 8 A B 8BS

[Carey

ABOGADOS

LUCE FORWARD  Tilleke & Gibbins

LAWYERS SINCE 1890

CLAYTON UTZ

. . Mulla & Mulla
.L“ D&Vls erg ht & Craigie Blunt & Caroe w Wilson Sonsini Goodrich & Rosati

- Tremai ne LLP Advocates, Solicitors and Notaries PROFEFHIONAL CORFQRATIVN

DEFINING SUCCESS TOGETHER %

PRAC e-Bulletin is published monthly.
TUDI
ES UD O i Member Firms are encouraged to contribute articles for

M U N IZ & LAYA ‘ future consideration.
Abogados Send to editor@prac.org.

—_ L AW — 4 Deadline is 10th of each month.



ALLENDE &BREA

ABOGADOS

ARGENTINA NATIONAL CONGRESS PASSES NEW ANTI-MONEY LAUNDERING
REGULATIONS

On December 22, 2011 the National Congress passed Law No. 26,734 (the “Law”), which incorporated to
the Criminal Code regulations against terrorist activities.

In particular, the Law provides for an aggravation of the maximum and minimum punishments for crimes
committed with the purpose of: (i) frightening the population or (ii) forcing national or foreign
governments or international organizations to do or to refrain from doing certain acts.

In addition, the Law criminalizes any activity that is directly or indirectly intended to collect funds for, or
otherwise finance, the terrorist acts referred to above. The Law vests the Unidad de Informacion
Financiera (UIF) -federal agency in charge of anti-money laundering enforcement- with the authority to
freeze assets related with terrorist acts, with immediate communication to the competent judge.

Finally, please note that the Law has not yet been enacted by the Argentine President nor published in
the Official Gazette, which is expected to happen next week.

This News Letter is published by A&B as a reporting service to clients and friends. The information contained in it should not be
taken as a substitute for a detailed legal advice and, therefore, no action should be taken based on it. Should you need an in-depth
analysis or any explanation of the topics dealt with herein, please contact your counsel.

A&B Departamento Derecho Bancario y de Mercado de Capitales - Maipu 1300 — Piso 10 - C1006ACT - Buenos Aires, Argentina
Contact: Carlos M. Melhem (+54 11 4318-9962) cnm@allendebrea.com.ar- Jorge I. Mayora (+54 11 4318-9987) jim@allendebrea.com.ar
Tel: 54-11 4318-9900 - www.allendebrea.com.ar




CLAYTON UTZ

Clayton Utz Insights

22 December 2011

Basel issues final rules for global systemically important
banks

By Louise McCoach and Alex Chernishev.
Key Points:

The G-SIB capital requirements apply from 1 January 2016 and are in addition to the Basel Il capital conservation and
countercyclical buffers.

On 4 November 2011, the Basel Committee on Banking Supervision issued its framework for global systemically important
banks (G-SIBs). The framework covers the assessment methodology for G-SIBs, the magnitude of additional loss absorbency
that G-SIBs should have and the arrangements by which the framework will be phased in.

Importantly, some of the framework requirements will be subject to additional testing by March 2012 via updated bank data.
G-SIB framework

The framework assessment methodology is founded on an indicator-based approach and comprises five broad categories used
to determine a banks systemic importance: size, interconnectedness, lack of readily available substitutes or financial institution
infrastructure, global (cross-jurisdictional) activity and complexity. The methodology gives an equal weight of 20% to each of the
five categories listed.

Interestingly, the framework rules also provide for the introduction of a "supervisory judgment" overlay, which can be used to
support the results from the indicator-based measurement approach, or in exceptional circumstances to override the indicator-
based measurement of G-SIBs. This judgment is, however, subject to international peer review to ensure consistency in its
application. Where this judgment is resorted to it is intended to supplement the qualitative information in relation to a G-SIB for
any particular indicator category.

Capital requirements

According to the framework rules, a G-SIB will, depending on the results of the assessment methodology outlined above, fall
into one of four "buckets" requiring them to hold an additional 1%, 1.5%, 2.0% or 2.5% of Common Equity Tier 1 (CET1). CET1
represents the highest quality capital a bank can hold and comprises common equity and retained earnings.

The Basel Committee has also indicated that as a means of discouraging G-SIBs from becoming even more systemically
important it is open to including an additional 3.5% CET1 bucket. The rules text note that these levels of additional loss
absorbency are set at a minimum and therefore national jurisdictions may impose higher requirements on their banks, should
they wish to do so.



Introduction of capital requirements

The G-SIB capital requirements apply from 1 January 2016 and are in addition to the Basel Il capital conservation and
countercyclical buffers. The assessment methodology for G-SIBs will be reviewed every three years to ensure it captures
developments in the banking sector and any progress in methods and approaches for measuring systemic importance.

The Basel Committee is of the view that the number of G-SIBs will initially be 29 but it is believed that this number will change
over time as banks adapt their behaviour in response to the G-SIB framework. It is not expected that any Australian banks will
be among the initial 29 G-SIBs.

You might also be interested in ...

Basel gives guidance on Global Systemically Important Banks
Overview of Basel Ill - minimum capital requirements and global liquidity standards

Disclaimer

Clayton Utz communications are intended to provide commentary and general information. They should not be relied upon as
legal advice. Formal legal advice should be sought in particular transactions or on matters of interest arising from this bulletin.
Persons listed may not be admitted in all states or territories.
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On December 16, 2011, the Supreme Court of Canada released its latest General Anti-Avoidance
Rule (GAAR) decision in Copthorne Holdings Ltd. v. Canada. The appeal was heard on January 21,
2011 by all nine of the Justices (Chief Justice McLachlin, Justice Binnie, Justice LeBel, Justice
Deschamps, Justice Fish, Justice Abella, Justice Charron, Justice Rothstein and Justice Cromwell).
Since the date of the hearing, Justices Binnie and Charron have retired. This was the fourth
GAAR appeal heard by the Supreme Court (the earlier cases were Canada Trustco Mortgage Co.
v. Canada, Mathew v. Canada and Lipson v. Canada).

With Justice Rothstein writing for a unanimous Court, the taxpayer’s appeal was dismissed. In so
doing, the Court arrived at the same result as the Tax Court of Canada and the Federal Court of
Appeal while, at the same time, providing important guidance for corporate Canada on the
interpretation and application of the GAAR particularly in the context of reorganizations

and distributions. The clarity and precision of Justice Rothstein’s reasons should be welcomed
by the business community, though the result in this particular case was unfavourable to the
taxpayer.

If $96 million was contributed as capital, how can a taxpayer withdraw more than that amount
as a tax-free return of capital? Does the GAAR preclude such a result? That the Court’s answer
to the latter question was “yes” should not be regarded as a general defeat for tax planners. The
encouraging news for tax planners appears most clearly in two paragraphs of the reasons (note
the deliberate use of the word “and” in paragraph 121):

[121] Copthorne also argues that the Act does not contain a policy that parent and
subsidiary corporations must always remain as parent and subsidiary. | agree. There is
no general principle against corporate reorganization. Where corporate reorganization
takes place, the GAAR does not apply unless there is an avoidance transaction that is
found to constitute an abuse. Even where corporate reorganization takes place for a tax
reason, the GAAR may still not apply. It is only when a reorganization is primarily for a
tax purpose and is done in a manner found to circumvent a provision of the Income Tax
Act that it may be found to abuse that provision. And it is only where there is a finding
of abuse that the corporate reorganization may be caught by the GAAR.

* % %

[123] While Parliament’s intent is to seek consistency, predictability and fairness in tax
law, in enacting the GAAR, it must be acknowledged that it has created an unavoidable
degree of uncertainty for taxpayers. This uncertainty underlines the obligation of the
Minister who wishes to overcome the countervailing obligations of consistency and
predictability to demonstrate clearly the abuse he alleges.

Background

In a nutshell, a non-resident invested $96 million in a Canadian holding company. Those funds
were then used to purchase Canadian portfolio investments and Canadian real property. There
were a number of subsidiaries and other affiliated corporations through which those
investments were made. About $67 million of that $96 million was, in turn, contributed to a
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subsidiary. Following a 1993/1994 series of transactions, that $67 million of PUC was preserved
which resulted in aggregate paid-up capital (“PUC”) as between the two companies of $163
million ($96 million plus $67 million). That amount of PUC was later utilized, in another
transaction, to permit the non-resident to withdraw $142 million from Canada free

of withholding tax.

It was a set of 1994 proposals by the Department of Finance relating to the foreign accrual
property income (“FAPI”) rules which caused the non-resident to monetize certain of

his holdings. This was done by redeeming $142 million of shares without payment of Canadian
withholding tax. What troubled the Minister of National Revenue was that

the original investment was $96 million - any amount withdrawn in excess of the original capital
contribution ought to have been considered a deemed dividend subject to Canadian withholding
tax.

Having made the decision to divest those holdings, the taxpayer’s choice was whether to
organize such a divestiture by way of a horizontal amalgamation or a vertical amalgamation. If
divestiture was to be accomplished by way of a horizontal amalgamation, the taxpayer believed
that the total amount that could be removed free of Canadian withholding tax was $163 million
(596 million plus $67 million) as subsection 87(3) of the Income Tax Act does not provide

for horizontally amalgamated corporations to lose their PUC as would have been the case on a
vertical amalgamation (in the latter case, the PUC of the subsidiary would disappear on the
amalgamation as the shares in the subsidiaries would necessarily have been cancelled).

There were two sets of transactions which the Crown had to connect in order to succeed under
the extended definition of “series” in subsection 248(10) of the Income Tax Act. There was a
series of transactions in 1993/1994 (the sale of VHHC Holdings to Big City, and the subsequent
amalgamation of VHHC Holdings with Copthorne | to form Copthorne Il) which achieved the
result of preserving $67 million of PUC in the subsidiary. Then there was a transaction in 1995
(Copthorne lll redeemed its shares without its shareholder incurring an immediate tax

liability) which actually utilized the $67 million of PUC which had been preserved under the
1993/1994 series of transactions.

Was There a Tax Benefit?
In paragraph 37, Justice Rothstein explains why there was clearly a tax benefit:

[37]....The only question was whether the amalgamation would be horizontal or
vertical. As the Tax Court judge pointed out, the vertical amalgamation would have been
the simpler course of action. It was only the cancellation of PUC that would arise upon a
vertical amalgamation that led to the sale by Copthorne | of its shares in VHHC Holdings
to Big City. To use the words of Professor Duff, “but for” the difference in how PUC was
treated, a vertical amalgamation was reasonable.

fmc-law.com
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Was the Transaction Giving Rise to the Tax Benefit an Avoidance
Transaction?

As there was no question about the tax benefit, the first issue was whether there was an
“avoidance transaction”. According to the Crown, the avoidance transaction was the
1993/1994 series of transactions which preserved the $67 million of PUC in the subsidiary
as that series of transactions resulted in a tax benefit as part of a larger series (including the
1995 redemption transaction) in which the $67 million of PUC was actually utilized.

One of the Supreme Court’s concerns during oral argument was whether the 1993 series of
transactions preserving $67 million of PUC was undertaken primarily for bona fide (i.e non-tax)
purposes. The taxpayer argued that it would have been imprudent, from a business
perspective, to have squandered (or failed to preserve) all of the available PUC. There is no
relevant nexus, the taxpayer argued, between the 1993/1994 series of transactions and the
1995 redemption transaction.

During oral argument, considerable time was spent on the question of whether the extended
meaning of “series of transactions” in subsection 248(10) of the Income Tax Act could be used to
connect transactions where the first series was not undertaken specifically in order to facilitate
the second transaction. The taxpayer argued that the 1995 series could not have been
undertaken “in contemplation of” the 1993/1994 series as the 1995 series was prompted by an
intervening event (i.e., the proposed change to the FAPI rules).

Justice Rothstein held as follows:

[48] The Tax Court judge was aware both of the intervening introduction of the FAPI rule
changes, as well as the time interval between the sale and amalgamation in 1993 and
1994 and the redemption in 1995 (para. 38). Copthorne argued that these intervening
events broke the purported series. The Tax Court judge agreed that the test should not
catch “transactions that are only remotely connected to the common law series” (para.
39). Nonetheless, she found that there was a “strong nexus” between the series and the
subsequent redemption, because “the Redemption . .. was exactly the type of
transaction necessary to make a tax benefit a reality based on the preservation of the
PUC” (para. 40). The Federal Court of Appeal upheld this conclusion, finding that there
was no palpable and overriding error of fact. | would also uphold the Tax Court judge’s
conclusion for the same reason.

At paragraph 56, Justice Rothstein concluded that, as stated by the Court in Canada

Trustco, "the language of s. 248(10) allows either prospective or retrospective connection of a
related transaction to a common law series and that such an interpretation accords with the
Parliamentary purpose.” He therefore agreed with the Tax Court and Federal Court of Appeal
that “the redemption transaction was part of the same series as the prior sale and
amalgamation, and that the series, including the redemption transaction, resulted in the tax
benefit.” [paragraph 58]

Justice Rothstein’s observations here should be of considerable comfort to tax planners who will
look to paragraph 47 in particular:
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[47] Although the “because of” or “in relation to” test does not require a “strong nexus”,
it does require more than a “mere possibility” or a connection with “an extreme degree
of remoteness” (see MIL (Investments) S.A. v. R., 2006 TCC 460, [2006] 5 C.T.C. 2552, at
para. 62, aff’d 2007 FCA 236, 2007 D.T.C. 5437). Each case will be decided on its own
facts. For example, the length of time between the series and the related transaction
may be a relevant consideration in some cases; as would intervening events taking place
between the series and the completion of the related transaction. In the end, it will be
the “because of” or “in relation to” test that will determine, on a balance of
probabilities, whether a related transaction was completed in contemplation of a series
of transactions.

Tax planners now know that a transaction will not fall within a series of transactions unless it
was undertaken “because of” or “in relation to” the series. Such a test is far superior to
the “mere possibility” standard.

On the “avoidance transaction” issue as a whole, Justice Rothstein concluded that:

[60] The Tax Court judge found that the 1993 sale of VHHC Holdings shares from
Copthorne | to Big City was an avoidance transaction. The Federal Court of Appeal
agreed.

[61] The sale preserved the PUC of the VHHC Holdings shares when VHHC Holdings and
Copthorne | were amalgamated to form Copthorne II, which allowed for the subsequent
redemption of Copthorne Il shares without liability for tax. This is a tax purpose.

[62] Copthorne argues that the transactions were undertaken for the purposes of
simplifying the Li Group companies and using the losses within the four amalgamated
companies to shelter gains also within the four amalgamated companies. While
simplification and sheltering gains may apply to the other transactions, they do not
explain the sale of VHHC Holdings shares to Big City. As the Tax Court judge found, the
share sale introduced an additional step into a process of simplification and
consolidation. A vertical amalgamation would have resulted in the same simplification
and consolidation. Moreover, Copthorne has not shown why sheltering gains using
losses within the four companies would not have been possible if the companies were
amalgamated vertically.

[63] | see no error in the finding of the Tax Court judge that the sale of the VHHC
Holdings shares from Copthorne | to Big City was not primarily undertaken for a bona
fide non-tax purpose. The burden was upon Copthorne to prove the existence of a bona
fide non-tax purpose (Trustco at para. 66), which it failed to do. Thus, | would affirm her
finding that the sale of the VHHC Holdings shares to Big City was an avoidance
transaction.

[64] Because there was a series of transactions which resulted in a tax benefit, the
finding that one transaction in the series was an avoidance transaction satisfies the
requirements of s. 245(3).
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Was the Avoidance Transaction Giving Rise to the Tax Benefit Abusive?

The Crown argued that the role of PUC in the Income Tax Act is to “benchmark” the total
amount that may be repaid to shareholders tax free. It argued that the taxpayer abused, among
other provisions, subsection 87(3) of the Income Tax Act by undertaking a horizontal
amalgamation as it did. The purpose of that provision, the Crown argued, is to prescribe how a
taxpayer is to compute PUC on all amalgamations - it instructs taxpayers that they may not
amalgamate a parent and a subsidiary without eliminating the PUC of the subsidiary. The Crown
contended that this was, at the end of the day, an amalgamation of a parent and subsidiary to
which subsection 87(3) was intended to apply. The Crown argued that the “result” was a vertical
amalgamation and that the GAAR is a “results-based” test. The result was a vertical
amalgamation “by another name” and that is how subsection 87(3) was abused. The taxpayer
“inserted” an avoidance transaction (the 1993 series) which resulted in a vertical amalgamation
being done horizontally. In the final analysis, a subsidiary (with $67 million of PUC) had been
amalgamated with the parent (with $96 million of PUC). As subsection 87(3) is intended to
prevent the duplication of PUC, a transaction that avoids the effect of subsection 87(3), but
which nevertheless achieves PUC duplication, is abusive and, therefore, properly subject to the
GAAR.

Justice Rothstein reviewed the purpose of subsection 87(3) and held as follows:

[88] In any GAAR case the text of the provisions at issue will not literally preclude a tax
benefit the taxpayer seeks by entering into the transaction or series. This is not
surprising. If the tax benefit of the transaction or series was prohibited by the text, on
reassessing the taxpayer, the Minister would only have to rely on the text and not resort
to the GAAR. However, this does not mean that the text is irrelevant. In a GAAR
assessment the text is considered to see if it sheds light on what the provision was
intended to do.

[89] The text of s. 87(3) ensures that in a horizontal amalgamation the PUC of the shares
of the amalgamated corporation does not exceed the total of the PUC of the shares of
the amalgamating corporations. The question is why s. 87(3) is concerned with limiting
PUC in this way. Since PUC may be withdrawn from a corporation without inclusion in
the income of the shareholder, it seems evident that the intent is that PUC be limited
such that it is not inappropriately increased merely through the device of an
amalgamation.

[90] Section 87(3) also provides, in its parenthetical clause, that the PUC of the shares of
an amalgamating corporation held by another amalgamating corporation is cancelled. In
other words, in a vertical amalgamation, the PUC of inter-corporate shareholdings, such
as exists in the case of a parent-subsidiary relationship, is not to be aggregated. Again,
having regard to the fact that PUC may be withdrawn from a corporation not as a
dividend subject to tax but as a non-taxable return of capital, the indication is that the
parenthetical clause is intended to limit PUC of the shares of the amalgamated
corporation to the PUC of the shares of the amalgamating parent corporation. While the
creation of PUC in the shares of downstream corporations is valid, its preservation on
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amalgamation may be seen as a means of enabling the withdrawal of funds in excess of
the capital invested as a return of capital rather than as a deemed dividend to the
shareholder subject to tax.

In arguing why such a result was not abusive, the taxpayer had asked the Court to bear in mind
the entire scheme of the Income Tax Act, including capital gains tax. The taxpayer noted that a
capital gain of some $150 million was realized under the Income Tax Act on the disposition of
the taxpayer’s Canadian investment portfolio. It was argued that the fact that there was no
Canadian tax on that gain by virtue of the Canada-Netherlands Tax Convention was irrelevant —
it was Canada’s decision not to tax such gains in the context of the Treaty.

Justice Rothstein responded to this argument as follows:

[100] Copthorne argues that the provisions of the Act relating to capital gains and PUC
are part of a single integrated scheme that “provides a complete solution to this
situation” and ensures that tax eventually is applied to shareholder returns, either as a
deemed dividend or as a capital gain (A.F., at para. 69).

[101] On the basis of the arguments made, | have not been convinced to accept
Copthorne’s position. Capital gains or losses are calculated in relation to the adjusted
cost base (“ACB”) of a share, not its PUC. While PUC relates to shares, ACB relates to a
specific taxpayer. PUC depends on the amount initially invested as capital, whereas the
ACB reflects the amount the current shareholder paid for the shares. In some cases the
ACB and PUC may be the same, but in others they may not be. In the case of shares
acquired from a prior shareholder it will be unlikely that the ACB will be equal to the
PUC.

[102] I would hesitate to conclude that the Act contains a “complete solution” whereby
any withdrawal that would not be caught under the PUC-deemed dividend scheme
would be caught instead by the capital gains scheme. An amount returned to a
shareholder on a share redemption may be considered a return of capital rather than a
deemed dividend under s. 84(3). However, the return of capital may reflect either a
capital gain or a capital loss, which would be determined in relation to the ACB of the
shareholder.

[103] Further, the tax rates applicable to dividends and capital gains are not identical.
With respect to non-resident shareholders, tax treaties may exempt capital gains from
tax but not dividends. This suggests that the capital gains scheme is not an automatic
proxy for the PUC-deemed dividend scheme, whereby a taxpayer will always be liable
for the same tax under one tax scheme or the other on a redemption. Copthorne did not
cite any sources directly on point. The capital gains issue was not addressed by either
the Tax Court judge or the Federal Court of Appeal. In the circumstances, Copthorne has
not substantiated this argument sufficiently that it can be accepted in this case.

The taxpayer contended that no one would squander a valuable “corporate attribute” such as
PUC by undertaking a vertical amalgamation in which the $67 million of PUC would
have vanished. There was no abuse here as Parliament specifically described in subsection 87(3)
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a set of circumstances in which PUC would be reduced (i.e., on a vertical amalgamation)
but provided no reduction of PUC on a horizontal amalgamation.

On the overall “abuse” analysis, Justice Rothstein concluded as follows:

[124] Copthorne agrees that s. 87(3) would have led to a cancellation of the PUC of the
VHHC Holdings shares if it had been vertically amalgamated with Copthorne I. Instead of
amalgamating the two companies, Copthorne | sold its VHHC Holdings shares to Big City,
in order to avoid the vertical amalgamation and cancellation of the PUC of the shares of
VHHC Holdings. The transaction obviously circumvented application of the parenthetical
words of s. 87(3) upon the later amalgamation of Copthorne | and VHHC Holdings.

[125] The question is whether this was done in a way that “frustrates or defeats the
object, spirit or purpose” of the parenthetical words of s. 87(3) (Trustco, at para. 45). In
oral argument, Copthorne argued that by leaving VHHC Holdings and Copthorne in a
vertical structure would be “throwing away” the PUC upon amalgamation. It argued that
the purpose of s. 87(3) cannot require shareholders to throw away valuable assets.
However, it must be remembered that there has been a finding of tax benefit
(protecting the PUC of the shares of VHHC Holdings of $67,401,279 from withholding tax
upon Copthorne Ill redeeming a large portion of its shares) and an avoidance
transaction (the sale of VHHC Holdings from Copthorne | to Big City). The GAAR analysis
looks to determine whether the avoidance of a vertical amalgamation and preservation
of the VHHC Holdings’ PUC of $67,401,279 circumvented s. 87(3), achieves an outcome
s. 87(3) was intended to prevent or defeats the underlying rationale of s. 87(3). If such a
finding is made, the taxpayer is not “throwing away” a valuable asset. It is the
application of the GAAR that applies to deny the benefit of that “asset” to the taxpayer.

[126] It is true that the text of s. 87(3) recognizes two options, the horizontal and
vertical forms of amalgamations. It is also true that the text does not expressly preclude
a taxpayer from selecting one or the other option. However, | have concluded that the
object, spirit and purpose of s. 87(3) is to preclude the preservation of PUC, upon
amalgamation, where such preservation would allow a shareholder, on a redemption of
shares by the amalgamated corporation, to be paid amounts without liability for tax in
excess of the investment of tax-paid funds.

[127] I am of the opinion that the sale by Copthorne | of its VHHC Holdings shares to Big
City, which was undertaken to protect $67,401,279 of PUC from cancellation, while not
contrary to the text of s. 87(3), does frustrate and defeat its purpose. The tax-paid
investment here was in total $96,736,845. To allow the aggregation of an additional
$67,401,279 to this amount would enable payment, without liability for tax by the
shareholders, of amounts well in excess of the investment of tax-paid funds, contrary to
the object, spirit and purpose or the underlying rationale of s. 87(3). While a series of
transactions that results in the “double counting” of PUC is not in itself evidence of
abuse, this outcome may not be foreclosed in some circumstances. | agree with the Tax
Court’s finding that the taxpayer’s “double counting” of PUC was abusive in this case,
where the taxpayer structured the transactions so as to “artificially” preserve the PUC in
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a way that frustrated the purpose of s. 87(3) governing the treatment of PUC upon
vertical amalgamation. The sale of VHHC Holdings shares to Big City circumvented the
parenthetical words of s. 87(3) and in the context of the series of which it was a part,
achieved a result the section was intended to prevent and thus defeated its underlying
rationale. The transaction was therefore abusive and the assessment based on
application of the GAAR was appropriate.

Although the decision is a defeat for a taxpayer on the facts of the case, the approach used by
the Court (particularly the cautionary notes struck in paragraphs 121 and 123) along with the
clarity and precision of the reasons written by Justice Rothstein (as adopted by the entire
Court) should be generally reassuring to the business community. Corporate Canada will still
be able to engage in tax planning to advance business objectives if the transactions
contemplated are adequately supported by non-tax purposes and if the results of those
transactions do not circumvent any provisions of the Income Tax Act that are clearly aimed

at precluding those results.
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BRITISH COLUMBIA COURT OF APPEAL CLARIFIES RIGHTS AND

OBLIGATIONS OF OUT-OF-PROVINCE AUTO LIABILITY INSURERS TN TG

December 8, 2011

Genevieve Chang

, , Insurance
prepared for Richards Buell Sutton's Insurance Law Newsletter

In the recent decision of Moldovan v. Republic Western Insurance Company,
2011 BCCA 418, the British Columbia Court of Appeal determined whether
an out-of-province auto liability insurer can rely on the two year statutory
limitation period in the Insurance (Vehicle) Regulation to preclude a plaintiff
from suing for no-fault benefits due under British Columbia’s universal,
compulsory automobile insurance schemeXAlso considered was whether
the plaintiff’s claim could be saved by the postponement provisions in the
Limitation Act.

Factual Background

The plaintiff was injured as a passenger of a U-Haul vehicle that was
insured by Republic Western Insurance Company (RWIC), an insurer located
in Arizona.XThe plaintiff commenced an action against ICBC for the denial
of no-fault benefits but through inadvertence did not commence an action
against RWIC before the expiry of the two year limitation period in the
Insurance (Vehicle) Regulation KThe plaintiff applied to add the RWIC as a
defendant despite the expiry of the limitation date.

U-Haul and RWIC had, prior to the accident, filed a Power of Attorney and
Undertaking (PAU) with the BC Superintendent of Insurance.XThe PAU
system is an inter provincial (and interstate) web of interlocking
arrangements for substitutional service and undertakings by insurers
designed to ensure that travelling motorists are financially responsible for
their actions in other provinces and participating states.XThe subject PAU
included an undertaking that RWIC would not “set up any defence...which Established in 1871
might not be set up if the contract had been entered into ... in the Province or
Territory of Canada in which such action is instituted"XThe coverages and
limits of motor vehicle liability insurance in British Columbia are statutorily 700 401 West Georgia Street

prescribed in the Insurance (Vehicle) Act and Regulations. Vancouver, BC, Canada V6B5A1
Main: 604.682.3664
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In Moldovan, the Master found that the out-of-province insurer was entitled to rely on the two year
statutory limitation period provided in the Insurance (Vehicle) Regulation and that the postponement
provisions in the Limitation Act did not apply.XAs such, the Plaintiff was not entitled to add the
out-of-province insurer as a defendant in the action.XThe Plaintiff appealed and the Chambers Judge
overturned the Master’s decision XThe Chambers Judge found that the limitation period in the Insurance
(Vehicle) Regulation did not apply to out-of-province insurers as it would give the BC legislation an
“impermissible extraterritorial effect”"XThe Chambers Judge essentially determined that the PAU was
nothing more than a promise by the insurer to not rely on the limits of insurance contained in its policy
that are lower than the limits prescribed by the relevant statutes. The insurer did not incorporate into its
policy all the terms contained in the Regulation, including the subject limitation provision.

The Ruling

In assessing the issue of whether a statutory provision that is applicable on its face to all plaintiffs is
nevertheless inapplicable to an out-of-province insurer, the Court of Appeal reverted to a simple
reading of the statutory provision and determined that the limitation period set out in the Regulation
applies to any person who commences an action for no-fault benefits irrespective of whom that action
is commenced against.XThe Court stated that the limitation provision in the Regulation “is not framed as
an obligation of the insurer, nor as a contractual term that must be incorporated by agreement before it
may operate.®As such, the Chambers Judge erred in declining to apply the limitation on the basis that
the PAU does not constitute an agreement to incorporate into an insurance policy all the terms that are
prescribed in the applicable legislation.

However, despite determining that the out-of-province insurer could rely on the limitation defence, the
Court applied the postponement provisions in thellimitation Act by finding that the balance of
prejudice was in the plaintiff’s favour and that it was just and convenient that the out-of-province
insurer be added as a defendant.

Practical Considerations for Insurers

Moldovan affirms that a PAU requires out-of-province auto liability insurers to provide the kind or class
of coverage and limits prescribed in a Province or Territory’s legislative scheme It also affirms that
out-of-province insurers may rely on the defenses provided by the same legislation even if the insurer’s
policy does not have such a term.X

Given the effect of a PAU, out-of-province insurers must be cognizant of any additional coverages and
limits that may be imposed by statute in the particular province or territory where an accident occurs.X
By the same token, out-of-province insurers must also take advantage of other provisions of the local
laws to determine their obligations, including time limitation, specific deduction and right of recovery
provisions.
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Out-of-province automobile liability insurers are well advised to establish relationships with local
insurance adjusters or counsel for the purpose of ensuring their understanding of often complex
statutory and regulatory local insurance schemes.
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ariable Interest Entity (VIE) Structure for Foreign
Investment in the PRC May Face Challenges

By Xu Ping

Although China is one of the world’s top destinations for foreign direct investment, the legal structures through which such investments are carried out
have often been a hot topic of debate. The variable interest entity has long been a popular structure for foreign investors in certain sectors and types of
investments that are subject to China's investment restrictions. VIEs have also been used as a means by which Chinese domestic entities are able to
list overseas on international capital markets. This article explains what a VIE is and how recent developments reported in Chinese media may have a

significant effect on the viability of VIE structures in future investments.

The variable interest entity (“VIE”) has long been
a popular structure for foreign investors in sectors
that are subject to China's investment restrictions.
VIEs have also been used as a means by which
Chinese domestic entities are able to list overseas on
international capital markets.

The first well known VIE structure was that of Sina.com in
its 2000 listing on the NASDAQ. Indeed the VIE structure is
also commonly known as the "Sina Structure”. Sina used
a VIE as a workaround structure to avoid restrictions
on foreign direct investment (“FDI”) in the value-added
telecom services sector. Since then, both foreign and
Chinese investors alike have replicated the VIE structure
in many other sectors of China's economy where FDI is
either restricted or prohibited from foreign investment.

In essence, a VIE refers to a structure whereby an
entity established in China that is wholly or partially
foreign owned (the “Controlling Company”) has
de facto control over an operating company (the
“Operating Company”) which holds the necessary
license(s) to operate in an FDI restricted/prohibited
sector. As such sectors are subject to investment
restrictions in China, foreign investors are not able to
directly invest in the Operating Company. Accordingly,

the foreign investors adopt various contractual
arrangements between the Controlling Company and
the Operating Company in order to obtain de facto
control over the operation and management of the
Operating Company. The profits of the Operating
Company would also flow back to the Controlling
Company and ultimately be consolidated with the
finances of the Controlling Company.

For domestic companies, especially companies
in restricted industries that don’t typically have
many physical assets (such as internet or
telecommunications companies), the VIE structure
was widely used to enable companies to obtain
financing from overseas markets through overseas
listings. Gradually, companies in the heavy industries
also started to adopt the VIE structure to list overseas,
as did offshore shell companies that were looking
to circumvent approval requirements stipulated by
China’s M&A Rules'.

From a regulatory perspective, although there is no
clear prohibition against the VIE structure in China,
there has also been no express endorsement of the
VIE structure either. Accordingly, the VIE structure has
always been a gray area in the Chinese legal system.



Although the VIE structure allows both domestic and
foreign investors to circumvent government reviews
and regulation, this also means that the VIE structure
does not have the backing of the authorities and
therefore possesses inherent defects and potential
legal and regulatory risks.

l. Recent Alibaba Case

The risks and uncertainties facing VIE structures
include: (a) the level of protection of the rights of
beneficial owners in VIE arrangements being far lower
than a direct equity interest in the Operating Company;
(b) the potential conflicts of interest between the legal
shareholders of the Operating Company and the
beneficial owners; and (c) the uncertainty in whether
VIE contractual arrangements are enforceable
between the Controlling Company and the Operating
Company in the event of a dispute.

The recent case of Alibaba, a popular shopping
website which had a successful IPO on the Hong

Kong Stock Exchange in 2007, is a good example
illustrating the potential risks of a VIE structure and the
rationale for possible government intervention in the
future.

Alibaba’s structure is a typical VIE arrangement:
Zhejiang Alibaba, a private company held by Ma Yun
(Jack Ma), acted as an operating company controlled
by Alibaba Group Holding through a VIE arrangement.
No problem arose until Ma Yun decided to complete
a 70% equity transfer of Alipay from Alibaba Group
Holding to Zhejiang Alibaba allegedly without majority
shareholders' approval on the part of the Alibaba
Group (i.e. Yahoo and Softbank). The argument from
Ma Yun was that Alipay would be unable to acquire the
necessary operational license from the People’ Bank
of China if it was held by foreign investors.

The Alibaba matter placed a spotlight on VIE
arrangements and has been widely reported that
the CSRC?, China's securities regulator, submitted
an internal report to the State Council asking the

Yahoo and Softbank Ma Yun Other Shareholders
(Majority) ‘ L ‘
Offshore Alibaba Group
. Holding - — _ - — — = — -
Onshore
100% 70%
WFOE Alipay

VIE arrangement \
\

v

| Alipay share transfer

Zhejiang Alibaba + — — — — —
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